THE 


SOLICITORS’ JOURNAL 


DECEMBER 21, 1957 


VOLUME 101 
NUMBER 51 





CURRENT TOPICS 


Operation of the Rent Act, 1957 


SomE replies have been received to a set of questions sent 
by the Association of Land and Property Owners to its 
members concerning their use of the Rent Act, 1957. An 
article in The Times of 10th December stated that the replies 
show that most of the landlords concerned have gone to the 
permitted limit in controlled rent, and in decontrolled premises 
they are already offering leases for three years or more with 
rents little if at all above what would have been the ceiling 
if they had still been controlled. Service flats in London, the 
writer stated, are being offered at inclusive rents rarely more 
than 30 per cent. more, and most of the offers are being 
accepted. Impressive figures were quoted from companies 
owning large blocks of flats, and insurance companies, but a 
caution was added that only about 30 per cent. of the members 
questioned had answered, and that the Association is 
“ pre-eminently the representative of big flat-owners.” The 
writer also gave striking figures as to the flood of queries 
both from landlords and tenants reaching corporations and 
citizens’ advice bureaux since the Act came irito force. At 
the bureau run by Lambeth Council, he wrote, nearly 10,000 
Rent Act inquiries have been dealt with since 6th July. 
Lambeth has also had about 360 applications for certificates 
of disrepair, and has granted about 100. Discontent is 
great, he added, among tenants of decontrolled houses, and 
he quoted a statement by a firm of agents that their experience 
showed that the artisan and working classes had cheerfully 
accepted the properties remaining within control. “It is 
the professional and middle classes occupying decontrolled 
houses and flats who are experiencing some hardship.” 


Cheques and Receipts 


LorD SILKIN’s question to the Government in the Lords 
on 10th December as to the general belief concerning the 
effect of the Cheques Act, 1957, was not untimely. He asked 
whether the Government were aware of a growing practice 
among tradesmen not to give stamped receipts on account 
of the alleged operation of the Cheques Act. There had been 
such a tendency before the Cheques Act, but the extension 
of the rule in Egg v. Barnett (1800), 3 Esp. 196, that a cheque 
endorsed by the payee was evidence of receipt by him to an 
unendorsed cheque paid by the drawer’s banker has given a 
specious impetus to the practice. LoRD LANSDOWNE, for the 
Government, drew attention to the facts that the recipient 
is not obliged to give a stamped receipt unless the payer asks 
for it, and that the Cheques Act had not altered this. He also 
pointed out that the Cheques Act merely made certain 
unendorsed cheques evidence of receipt as endorsed cheques 
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had been previously. Lord Silkin then drew attention to 
the anditing difficulties, and also asked why the Chancellor 
of the Exchequer was so complacent about the loss of revenue. 
Lord Lansdowne repudiated the latter suggestion. Lorp Lucas 
OF CHILWORTH referred to “ an excellent letter ” in The Times 
of that morning, in which Mr. DicBy MELLER referred to 
experience in his practice of “a widespread and quite 
erroneous belief that a receipt or acknowledgement of payment 
of a sum exceeding £2 no longer required a 2d. receipt stamp.” 
He wrote that the absence of paid bills and accounts would 
make accountants’ work doubly difficult and the client would 
no doubt have to pay higher fees. Lord Lucas suggested 
that every time a person paid a cheque against an invoice 
he should write on the bottom a request for a properly 
stamped receipt. 


Rating Relief: New Committee 


THE MINISTER OF HovsING AND LocAL GOVERNMENT 
announced on 9th December that a committee is to examine 
the relief introduced by the Rating and Valuation (Miscel- 
laneous Provisions) Act, 1955, to non-profit organisations 
“whose main objects are charitable or are otherwise concerned 
with the advancement of religion, education or social 
welfare.”” ‘‘ Sympathetic assessments ’’ were not made in 


SPACE 


THE Russian satellites are still circling the earth, to the great 
pride of their inventors, to the alarm and anxiety of the 
United States, and to the vast bewilderment of ordinary 
people throughout the world. But though they no longer 
make headlines, the satellites are the announcement of the 
Space Age. The flying saucer is at last becoming a reality 
—already we are encouraged to reserve seats on the first 
Moon Rocket and no doubt tickets for these will be as 
much sought after as tickets for “‘ My Fair Lady.” And with 
this new age come new problems. 

By a coincidence, the International Astronautical Federation 
was meeting in Barcelona at the time the first satellite was 
launched and the President, Mr. Andrew G. Haley, of the 
U.S.A., urged that a limit should be established above which 
the present international air law should not hold good, but a 
completely new system of “ Space Law” should apply. He 
suggested that a committee of four physicists and three 
lawyers should draft a definition of “ Air Space.” 

The proposal is not without good reason. It is con- 
ceivable that not only will nations have space fleets, but 
Messrs. Niarchos and Onassis may have rival commercial 
fleets as well. What law will govern a collision between 
space ships? What is the liability toward passengers? Is 
the owner liable for damage caused by objects falling from 
outer space? The question cannot be left to be answered 
by Lloyd’s and present air law could not possibly cope with 
the speeds involved. If outer space is not to become the 
playground of a few chosen nations whose law is expediency, 
space law must step out of the columns of the Daily Express 
where it is administered by Mr. Jeffe Hawke and take its 
place in the pages of Halsbury. 


Moon colonisation 


If space is to be conquered, so must the moon. And here 
we have another problem. The old rule is that settlers take 
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the 1956 assessments, and in a number of cases it became 
apparent that the existence of many worthy undertakings 
was threatened. In a number of recent cases the unequal 
effect of the 1955 Act in its application to cultural societies 
has been well illustrated. The Theosophical Society of 
Great Britain was held in Berry v. St. Marylebone Borough 
Council [1957] 3 W.L.R. 1029; post, p. 973, not to come 
within the scope of the relief to organisations concerned with 
social welfare, notwithstanding its objects to form a universal 
brotherhood of humanity, to encourage the study of compara- 
tive religion, philosophy and science and to investigate 
unexplained laws of nature and the powers latent in man. 
A friendly society’s convalescent home for its members was 
held in Trustees of the National Deposit Friendly Society v. 
Skegness Urban District Council [1957] 3 W.L.R. 550; 
ante, p. 664, not to come within the scope of the relief and the 
premises of the General Nursing Council for England and 
Wales ({1957] 3 W.L.R. 1039; post, p. 973) were held to be 
also outside such scope. Other professional bodies have 
similarly been held to be excluded (see Chartered Insurance 
Institute v. Corporation of London [1957] 1 W.L.R. 867 ; ante, 
p. 575). An article which appeared in our last issue (p. 941, 
ante) shows in some detail the anomalies which have arisen 
in the application of these provisions. The committee will 
certainly not have an easy task. 


LAW 


with them their own law, and it seems a pity that the 
Runnymede ceremony could not have coincided with the 
taking of the common law to another new world. But can 
this rule really be applied to the moon? Unless it is to be 
administered by one country only, and we cannot yet say 
whether it would be the forty-ninth state or the ninth 
satellite, there is bound to be some conflict of laws once 
people begin to stay on the moon. But not only will there 
be conflict on the moon. It would be too much to expect 
emigrants to conclude all their personal affairs before leaving 
earth. Must an originating summons be rocketed moon- 
wards before the building society can sell an abandoned 
house? And will the appropriate ground for relief be 
desertion or leave to presume death ? 


The cost of serving a writ on a moon inhabitant might 
bankrupt the Legal Aid Fund. And if other stars and 
planets are colonised, are they to take their place as equals 
in the already swollen ranks of nations whose laws may have 
to be considered by an English judge? We can but hope 
for a private and public universal law in which there is one 
earth law applicable to all inhabitants of earth when con- 
sidering their position vis-a-vis the inhabitant of another 
planet. 

Public international law must also be considered. Is the 
Geneva Convention to apply to a local war on the moon? 
And will the parent earth nations be at war on earth too? 
We hope not; but at what stage will the state of war 
commence? If a moon smuggler obtains his supplies on 
earth, it will be necessary to decide at what point in its 
starlit progress his space ship may be seized. 


One conclusion is that these problems will provide inter- 
national jurists with years of detailed study and, such being 
the case, the big powers can ignore the whole thing until it 
is time to appoint another commission to amend the laws of 
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the last, which were, of course, so out of date as to be 
inapplicable. Having regard to the contempt in which this 
branch of law is held on earth, there seems no brighter future 
for it in the heavens. The giddy cycle of law chasing power 
but never quite catching up will thus be perpetuated. 
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But one forlorn hope is that the American Bar Re-Statement 
will be re-vitalised. An even more forlorn hope is that the 
ridiculous prospect of an earth woman having to petition for 
divorce o1 Venus will at last prove the death-knell of the 
rule tha’ a married woman’s domicile is that of her husband. 


A. 


Common Law Commentary 


NO TALES WITHOUT A QUALES 


It is rare that one comes across a report of the procedure of 
“ praying a tales,” but we have one in R. v. Solomon [1957] 
3 W.L.R. 915; ante, p. 921. The accused was charged 
before the Recorder at Brighton with larceny, but by an error 
the jurors who had been in attendance at the quarter sessions 
the previous day had been dismissed so that there were no 
empanelled jurors present. The clerk of the peace decided 
that he would himself “ pray a tales” and collect twelve 
jurors—all people who lived either in the county borough of 
Brighton or in the county of Sussex. 

In this way twelve people were got into the box, and the 
position was explained to the Recorder and to the parties. 
The accused was represented and his counsel was asked whether 
he had any objection. Counsel said that he had no objection 
to the jury as a whole. 

The accused was convicted, and he appealed on the point 
that the jury by which he was convicted was an improper 
jury and that, therefore, the trial was a nullity. The Court 
of Criminal Appeal took the view that they could not regard 
counsel’s attitude towards the matter, when it had been put 
to him, as a waiver of the objection if it could be said that 
there was 10 proper jury. . 

The law on talesmen is obscure, particularly with regard to 
proceedings at quarter sessions, because these are not covered 
by the Juries Act, 1825. Reference was made by the court 
to Hale, Blackstone and Hawkins’ Pleas of the Crown and the 
conclusion come to was that you cannot have a complete 
jury of talesmen, i.e., persons empanelled on the spot. Jury- 


men must, in the normal way, be summoned by the sheriff, 
who prepares panels of jurors. He summons jurors and he 
returns the panel to the judge or the clerk of the peace of 
quarter sessions. 

In this case there were no such jurors summoned in this 
way. There was no quales—no qualified person among 
them. ‘As there were no quales, but only tales, it follows 
that there were not tales because you cannot have a tales 
without a quales’’ (at p. 917). That extracted sentence 
contains, it will have been noticed, a contradiction, for it 
first calls the talesmen “‘ tales,’’ and then says they were not 
tales ; but that was merely an acceptable, although elliptical, 
way of expressing the defect. 

According to “Termes de la Ley,” a “tales’’ may 
operate where the empanelled jury either do not appear or 
are challenged, whereupon “ the judge upon petition granteth 
a supply to be made by the sheriffe of some men there present 
equal in reputation to those who were empanelled; and 
hereupon the very act of supplying is called a tales de circum- 
stantibus’” (Stroud’s Judicial Dictionary, vol. 4). 

It seems both from that extract and from s. 37 of the 
Juries Act, 1825 (which deals with the position in the case 
of other courts), that it is for the judge to order the summoning 
of ‘‘ talesmen”’ from among the bystanders, and not for the 
clerk of the court. But apart from that point, we now have 
this decision that at least some of the jury must be persons 
who have been empanelled in the regular way. 

L. W. M. 


“THE SOLICITORS’ JOURNAL,” 19th DECEMBER, 1857 


On the 19th December, 1857, THE Soticitors’ JoURNAL discussed 
“ both the great want that exists of a good preliminary education 
among law students ; and also, the great advantages which have 
accrued, in the course of their professional practice, to those who 
have gone through a regular and thorough training before they 
have attempted to learn the details of professional knowledge. 
It was at one time considered that the proper way to promote 
the preliminary education of a solicitor would be to induce him 
to go to one of the Universities ; and an Act was passed thirty-five 
years ago by which it was provided that three instead of five 
years’ service should suffice for Bachelors of Arts. But the 
expense attending a University education operated as an obstacle 
which could not be overcome and very few solicitors have availed 
themselves of the privilege conceded to graduates. There have, 
indeed, been men . . . who united a high University, with a high 


Mr. H. J. Evans, assistant solicitor to Leicester Corporation, 
has been appointed senior assistant solicitor to Burnley 
Corporation. 





professional, reputation; but such men have been exceptions. 
The great body of solicitors must always be started in their 
profession in an inexpensive way ; and any scheme which is to be 
widely successful must be a cheap one. Articled clerks go, as a 
rule, to grammar schools, and thence into the office ; and what is 
to be wished is that they should spend their time at the grammar 
schools well.... At the last annual meeting of the Metropolitan 
and Provincial Law Association the subject of education was 
discussed by Mr. Lawrence.... ‘ The education of an attorney,’ 
he observed, ‘ is all-important. Give him . . . the opportunity 
of a large, liberal and enlightened education, and you will give 
him the best means under Providence of becoming a valuable 
member of society.’ In fact, the advantages of a good preliminary 
education are now admitted and recognised by all solicitors of 
any name or importance.”’ 


Mr. Miles Beevor announces that he has joined the firm of 
Messrs. Ashurst, Morris Crisp and Co., solicitors, of Throgmorton 
Avenue, London, E.C.2, as a partner. 
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Landlord and Tenant Notebook 
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CONTROL AND ESTOPPEL 


On the face of it, the claim for possession of controlled premises 
in Stratford v. Syrett [1957| 3 W.L.R. 733 ; ante, p. 850 (C.A.), 
was straightforward enough. The plaintiff relied on para. (h) 
of Sched. I to the Rent, etc., Restrictions (Amendment) Act, 
1933, as giving the court the necessary jurisdiction, alleging that 
she reasonably required the dwelling-house as a residence for 
her daughter, who was over eighteen years of age. (For some 
unknown reason, the ground for possession came to be 
described as ‘‘ greater hardship”: comparison of hardship is 
introduced in a proviso, and it has been pointed out again and 
again that the onus is on the tenant). But as the story unfolded 
itself in the county court, it appeared that the plaintiff was 
tenant for life of the premises under her aunt’s will (the daughter 
being remainderman), and the question of title was raised. 
She had, in fact, been left pretty well alone by the trustees of 
the will, and had let the house to the defendant in 1939 without 
troubling or being troubled by them. And at some stage of 
the proceedings someone must have brought in the matter of 
tenancy by estoppel (a footnote tells us that it was the plaintiff) ; 
whereupon the judge held that both Parker v. Rosenberg 
(1947) K.B. 371 (C.A.) and Stone (J. & F.) Lighting & Radio, 
Lid. v. Levitt [1947] A.C. 209 precluded him from making the 
order which, on the merits, he would otherwise have made in 
the plaintiff's favour. 


Trustee landlords 


In Parker v. Rosenberg, trustees for sale under a will which 
gave them liberty to postpone selling and to permit a sister 
of the testatrix to use the property, a bungalow, during her 
life or to receive its rents and profits had let it to the defendant 
and had terminated the tenancy with a view to the sister 
occupying it. Both they and the sister were plaintiffs and the 
result was simply that the trustees could not succeed because 
they had no beneficial interest and the sister failed because she 
was not the defendant’s landlord. 

The Legislature had not, at that time, considered the 
position of trust property as it did when it came to enact, 
first, the Leasehold Property (Temporary Provisions) Act, 
1951, s. 8, and then the Landlord and Tenant Act, 1954, s. 41. 
However, the view taken by the Court of Appeal was that the 
case before them in no way resembled Parker v. Rosenberg. 


Statutory rent 


What happened in Stone (J. & F.) Lighting & Radio, Ltd. 
v. Levitt was that the plaintiffs had let a flat to the defendant, 
who was then their employee, at 10s. a week. The employ- 
ment terminated and the tenant agreed to pay {1 a week. 
The landlords then wanted the flat for another employee, 
gave notice to quit, and brought their action alleging that the 
rent was {1 a week. Whereupon the defendant set up 
that it was 10s. a week and counter-claimed for over-payments. 
The county court judge dismissed the claim on the ground that 
a new agreement had been made, but upheld the contention 
that 10s. was the proper and lawful rent, and allowed the 
counter-claim accordingly. Payments of rent at that rate 
were accepted by the plaintiffs, who then suddenly became 
alive to the fact that, the rateable value of the flat being £42 
per annum, the Increase of Rent, etc., Restrictions Act, 1920, 
s. 12 (7), excluded the tenancy from control! Soa new notice 
to quit was served and a second action brought. The county 


court judge held that as a result of his earlier decision the 
question whether the tenancy was protected was res judicata. 
Then the Court of Appeal reached the conclusion that, the 
parties never having agreed that the rent was 10s. a week, 
the tenancy remained protected. But the House of Lords 
considered that they had, by their actions, agreed that 
the rent payable in respect of the tenancy at the material 
date was 10s. a week—and that neither estoppel nor res 
judicata could give the court Rent Act jurisdiction. Whether 
the judgment implying that 10s. a week was the rent was 
right or not was immaterial; what mattered was that it 
did make 10s. a week the rent at the material time. 


The House of Lords approved some comments on estoppel 
made by Greene, M.R., in Griffiths v. Davies [1943] K.B. 618 
(C.A.) in which a judgment for agreed rent was held not to 
prevent a tenant from subsequently raising the question 
whether that rent exceeded the rent permitted by the statute. 


“A valid contract ”’ 


The answer to the county court’s reasoning in Stratford v. 
Syrett was, it was held, that a valid contract of tenancy had 
been made between the plaintiff and the defendant. There 
was no attempt to give a court jurisdiction which the Rent 
Restrictions Acts said it was not to have. The ordinary 
incidents of the old-established relationship between lessor 
and lessee applied in Rent Act cases, including matters of 
estoppel, save to the extent that the statute expressly modified 
or varied them. 

Matters of estoppel 


The view taken by the Court of Appeal was: there was no 
need to invoke estoppel at all, but that, if the tenancy was 
a tenancy by estoppel, the plaintiff was still entitled to 
succeed. 


In deciding that there was a tenancy by estoppel the 
county court judge was (according to a footnote) much 
influenced by some observations of Harman, J., in E. H. Lewis 
and Son, Ltd. v. Morelli {1948} 2 All E.R. 1021. These were 
made obiter, the question having been elaborately argued, 
but the decision tutning on quite a different point. Sum- 
marising what estoppel did in landlord and tenant cases, 
Harman, J., said that the doctrine that a tenant may not 
question his landlord’s title was familiar law, operating even 
if he knew of a defect in that title ; conversely, if a landlord 
offered a tenancy and induced the offeree to enter into (or 
remain in) occupation and to pay rent, he, the landlord, 
could not deny the validity of the tenancy by alleging his 
own want of title to create it. 


The title 


The argument that the plaintiff in Stratford v. Syrett was 
not the plaintiff’s landlord was based on the Law of Property 
Act, 1925, s. 29: “ (i) The powers of and incidental to 
leasing . . . conferred on trustees for sale . . . may . . . be 
revocably delegated from time to time, by writing, signed 
by them, to any person of full age... (ii) Any power 
so delegated shall be exercised only in the names of and on 
behalf of the trustees ...’’; the reasoning being that the 
trustees must be assumed to have intended to exercise their 
powers of delegation and that the plaintiff must be taken to 
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have let the house in their names ; ergo, the trustees were the 
defendant's real landlords. 

Apart from the section, a cestui que trust can, if the facts 
warrant it, be held to be agent of his trustees: in Jones v. 
Phipps (1868), L.R. 3 QO.B. 567, a notice to quit given, in 
his own name, by a tenant for life whom the trustees had 
allowed to manage the property, was held to be effective. 
That authority was not mentioned in Stratford v. Syrett, 
and it looks as if the indifference of the plaintiff's trustees 
to what was going on might not have sufficiently compared 
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with the inactivity of the trustees in Jones v. Phipps; but, 
as regards the Law of Property Act, 1925, s. 29, apart from 
the absence of the writing required by that section, and the 
omission to let on the trustees’ behalf, there was, the Court 
of Appeal held, no reason to suppose that the plaintiff had 
acted under the section at all. Whether the validity of her 
act might at some date be challenged by some other person, 
e.g., the remainderman, was another matter and one 
which could not alter the fact that the plaintiff was the 
defendant’s landlord. R.B. 


HERE AND THERE 


HEARTHS AND HOMES 


‘ HEARTHS and homes, sweet words of pleasure! ’’ went the 
Victorian song, and the pillars of those twin concepts were 
among the chief supports of the Victorian idea of marriage. 
With those two pillars in an advanced stage of disintegration, 
it is not surprising that the structure resting on them tilts and 
wobbles. Even those of us who are so fortunate as to have a 
front door that we can shut behind us have no real sense of 
rootedness. We certainly do not know from one year to 
another that we may not be evicted from our dwellings to 
make way for an airfield or a nuclear power station or a new 
town or a double track by-pass. In the face of compulsory 
acquisition on the current scale we are all potential nomads 
and we know it. It engenders an acute sense of social 
insecurity, does it not ? As for the hearth, the smoke abate- 
ment people will soon ensure that no domestic coal or wood 
pollutes the pure air healthfully impregnated with diesel oil 
and the harmless necessary emanations from nuclear and other 
power stations. The hearth is well on the way to extinction 
with the telly to replace it in—we will not say the home, 
but rather the allotted living space. And in relation to the 
family security, which is the whole justification of marriage, 
the telly as a focal point is very different from the hearth 
in one important respect. To your hearth you invited the 
friends you chose. But through the open window of the 
telly screen there erupt swarming daily into the intimacies 
of your children’s lives gangs of people whom (if you were in 
your right mind) you would never dream of allowing them 
to meet even as casual acquaintances. If they came in by the 
front door instead of by way of the screen you would treat 
them as trespassers and quite right, too. 


EASY GO 


So with the hearth and the home in decline, what becomes of 
tharriage ? The answer is not only in the length of the 
Divorce Court lists, but also in the peculiar character of the 
grievances which, under the generic head of cruelty, have 
lately been held sufficient to dissolve the matrimonial 
partnership. Not so very long ago, the English in general 
regarded with a mixture of amusement and amazement the 
volatile facility with which it was possible to slip the love-knot 
of marriage in the United States. That facility may well 
have its origins in the rough pioneering frontier conditions of 
life which continued, in vast tracts of the States, well into 
living memory. In such circumstances personal relationships 
tended to be provisional. The favourite American ground 
for divorce is ‘‘ incompatibility,” a broader concept than 
“cruelty” and one which opens up illimitable vistas of 
progressive polygamy. The lady who, so far as is known, 








holds the American record as a successful petitioner was 
recently awarded her fourteenth divorce in Los Angeles, 
dissolving a marriage contracted in May, 1955, four days 
after her thirteenth divorce. This impressive procession of 
husbands has taken thirty-two years to march through her 
life. She started marrying when she was sixteen and she is 
now forty-eight and still good-looking. She could scarcely 
have been more expeditious in practice, though no doubt it 
is theoretically possible that someone might better her 
achievement. You remember when the beautiful and ingenious 
Duchess of Kingston (or Countess of Bristol as she turned 
out to be) so unfortunately failed in her premature attempt 
to introduce eighteenth-century England to easier dissolution 
of marriage by way of a suit for jactitation and, failing, 
found herself on trial for bigamy, the Attorney-General said : 
“An ingenious person among the bystanders has calculated 
how many wives a man that had a taste for polygamy might 
marry with impunity, and I think he made out, according to 
the probable duration of such a suit, that a man between 
25 and 35 might, with good industry, marry seventy-five 
wives by sentences of the Ecclesiastical Courts.” 


PARTING WAYS 
WHEN one considers the normal wear and tear of married life, 
it must be rather harder to stay married in America than to 
get divorced. In a Southern State, where the colour problem 
is acute, a wife recently gave “ integration’ as a reason for 
petitioning for a divorce from her husband :_,“ He is against it. 
I am for it.’”’ The wife of a cosmetics king was granted a 
divorce first because her husband made her go wherever 
he went and then because he went alone: “ We went to 
New York and Honolulu. I was sick on the way. Then I got 
hives. And then when I refused to go to Europe with him 
he went without me. And he went other places without 
telling me where he was going.”’ A gentleman whose tenth 
wife was off to Reno to divorce him explained: “ She’s in 
love with me but thinks we’d get along much better if we 
weren’t married.”” Then there was the couple who were 
recently divorced at Los Angeles and immediately returned 
to the same building to get remarried: “ Our first marriage 
was jinxed,” they said, ‘‘so we decided to start all over 
again.” That’s an idea that even the most extreme divorce 
law reformers in England have never thought of—divorce on 


the grounds of jinx. RICHARD RoE. 


“ce 





The University of London announces a course of three lectures 
on ‘The Community of Problems in Comparative Law,’ by 
Professor F. F. Stone, M.A., B.C.L., J.S.D., to be held at King’s 
College, Strand, London, W.C.2, at 5 p.m. on 13th, 20th and 
27th January, 1958, Admission will be free, without ticket. 
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Country Practice 


“ The Solic. 
Saturday, Decem. 


GRAND STRATEGY 


I pon’t know if I ever told you (said the Senior Partner, 
putting aside his volume of War Memoirs) about my 
Streambeck Valley campaign. 

It was early in 1950. The situation was static, and little 
more than patrol activity was possible ; occasional insigni- 
ficant conveyancing clashes in the towns and larger villages 
hereabouts, and quiet holding actions in the open country— 
agricultural arbitrations and so forth. My role as commander- 
in-chief, it seemed to me, was to keep the population contented 
and to consolidate my own position. In this task the 
formations available to me were my son William and young 
Highfield, as yet an untried assistant. My managing clerk 
was in charge of B Echelon, and under his guidance the 
administrative system had acquired the deadly efficiency 
of a well-oiled typewriter. Such, then, was the situation as 
the first disturbing intelligence reports reached me one 
quiet afternoon. 

To begin with, the only verified report was of two strangers 
booking rooms at our local hotel. Highfield, who does a bit 
of court work and is used to reading things upside down, 
had observed a letter from Messrs. Framlynghame, Hurstpier- 
point & Snatcherley on the reception desk at the King’s Head, 
when accounting for the expired portion of his day’s ration. 
Framlynghame, Hurstpierpoint & Snatcherley, as I do not 
need to remind you, are a firm of auctioneers and land agents 
with headquarters in the west end of London. Highfield’s 
next glance was towards the complicated chart kept by 
Miss Porpoise, the receptionist, on the wall of her office, 
and two lines, in blue pencil, indicated that two rooms had 
been booked from the 4th of January onwards. 

It was news that, unconsciously perhaps, I had long 
awaited. It meant action, action on a wide front at last. 
Only two years previously the Earl of Blanquo had died, 
and it only remained to see what “ outlying portions of the 
estate,’’ as auctioneers put it in their official communiqués, 
were to be sold. The late earl had enjoyed the rents of 
villages by the dozen and farms by the score in our part 
of the county ; where and when would the blow fall ? 

For the next few weeks activity was largely confined to 
keeping the strangers under observation. Visits to outlying 
villages, which could quite easily have been postponed for 
wecks or months, were made on the slightest pretext. William 
took more time off from the office than would normally be 
good for either him or the practice. Ostensibly, he was 
shooting partridges; and as more and more intelligence 
reports came through, more and more shooting parties did 
he join in the neighbourhood of the Streambeck Valley. 
For it was there that the pattern became clear. The two 
emissaries were none other than surveyors in the employ 
of Framlynghame, Hurstpierpoint & Snatcherley. Armed 
with letters of authority from the Blanquo trustees, they were 
surprising farmer after farmer with painstaking interrogation 
as to rights of way, water and other easements, and with 
typical thoroughness establishing boundaries even where none 
existed before. Then, one day, they were gone. 

It seemed to me that at least a month must elapse before 
the catalogues and advertisements would be published, the 
softening-up prelude to the selling campaign. Good use 
must be made of the time. The close season put an end to 
William’s single-handed action, in which he bagged ten and 
a half brace of partridges, a few pheasants, a hare, fifteen 


rabbits and five clients. The clients, however, were bagged 
quite painlessly—indeed, I rather fancy they shared with 
William some of the furred and feathered products of his 
markmanship. Their names were Messrs. Nokes, Stokes, 
Styles, Brown and Thompson. Each was farming one of the 
large farms in the fertile Streambeck Valley. The only 
farmer remaining unattached was Doakes ; and as his wife’s 
cousin was the managing clerk for my deadly rival in the next 
town, nothing much could be hoped for. I should make it 
clear that in no case was there any touting or attracting 
business unfairly ; it just happened that William was doing 
a bit of shooting in their neighbourhood, and the tenants 
naturally asked him for his advice. 

Exactly one month after the surveyors had departed 
the catalogues were published. My appreciation of the 
situation was shown to be accurate: six valuable freehold 
farms, forming outlying portions of the Blanquo estate, 
were to be offered for sale by public auction in the town hall 
on the Ist of June. The catalogues were highly efficient 
weapons of their kind—nicely bound, bearing a beautiful 
crest, and composed in such a way as to attract the investor. 
Not only was there a brief historical note but an exhortation 
to a potential land owner not to resell the estate. An apt 
quotation from Wordsworth convinced me that no effort 
would be spared by the auctioneers to sell the estate, if not 
the whole, then in lots, to a discriminating capitalist. Would 
my clients Messrs. Nokes, Stokes, Styles, Brown and 
Thompson stand firm in the face of such dangers ? I decided 
to visit them myself, to inspect their farms, and to have 
detailed discussions as to possible purchases by the tenants 
themselves. 

My inspection left me with the impression that each farm 
was worth roughly £50 per acre, tenanted. I gave each tenant 
careful instructions as to how he should deal with inquiries 
from auctioneers, and arranged for each to keep a list of all 
persons who should call to inspect the farms. I did not, of 
course, visit Doakes’s farm, but by a coincidence passed my 
deadly rival, old Perker from the next town, as he emerged 
from Doakes’s farm entrance. I gave him a friendly wave, 
much as General Patton may have given General Bradley 
on the eve of an advance. He gave me a friendly nod, much 
as General Bradley may have given General Patton on 
discovering that General Patton had somehow acquired most 
of the petrol for his own army. 

The morning of the sale dawned bright and clear. For 
some hours I assimilated the latest reports ; names, addresses 
and descriptions of all persons looking round the farms ; 
hour-by-hour summaries of how Snatcherley, the auctioneer, 
and Bull, his negotiator, were passing the time ; interviews 
with Nokes, Stokes, Styles, Brown and Thompson checking 
and rechecking plans and orders. 

At 14.55 hours I moved into the town hall. The agreed 
formation was one up and two back—that is to say, I was to 
sit in the centre of the hall, while William and Highfield were 
to be somewhat to the rear and well to the flanks, where they 
could cover both entrances. As the hall gradually filled, 
a sense of well-being possessed me ; every single person was 
known to our Intelligence—not a single unknown capitalist 
appeared to be present. Suddenly, however, William moved 
across to me, consternation obviously at the back of his 
expressionless face, 
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“I’ve just looked out the window, Dad, and Mrs. Stokes 
is on her way across the market place,” he whispered. 

“T thought it was understood that no wives must be 
present,” I snapped. 

“Well, anyhow, she’s here, 
to the flank again. 

At that moment two things occurred: Snatcherley 
mounted the rostrum (as we laughingly call the platform 
when the local dramatics are not using it as a stage and the 
local magistrates are not using it as a bench) and Mrs. Stokes 
made her way towards Mr. Stokes sitting near me in the 
centre of things. William was powerless to intervene, but 
Highfield fortunately swung into action and, after some 
scuffling, was able to sit down next to Stokes a split second 
before Mrs. Stokes aimed herself at the same chair. I heard 
Highfield say, ‘‘ Glad you were able to come along,” just as 
Snatcherley commenced operations. The situation was 
serious but not yet desperate. 

After the whole estate had been put up for sale, and 
withdrawn, the battle began in earnest. Lot 1, Nokes’s 
farm, was started off at £4,000, and I had already decided 
not to make any bid at all on behalf of Nokes. His farm 
was therefore withdrawn at £5,000 and, by pre-arranged 
plan, Nokes then stood up and left the sale room. This 
immediately drew off Bull, the negotiator, as was intended ; 
in turn, William departed to intervene in case of Nokes 
being put under too severe pressure from Bull. This should 
have left Highfield free to reorganise the other tenants ; 
but now, of course, he was heavily engaged with Mrs. Stokes. 

Lot 2 was Doakes’s farm. Perker, his solicitor, uttered 
reluctant bids from an exposed position on a forward slope, 
sitting with Mr. Doakes on one side and Mrs. Doakes on the 
other. Eventually it was knocked down to him at just over 
£8,000. 


” said William, and moved off 
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After this came the Stokes’s farm. As Mrs. Stokes was now 
present, I felt constrained to bid, but kept well under what 
I thought might be the reserve price. Snatcherley fairly 
threw himself into the contest. Time and again he had 
Mrs. Stokes whispering urgently to Highfield. Highfield, 
however, is used to this sort of thing in court ; I gather that 
when a client tells him that counsel has forgotten to ask the 
witness about what she told her mother-in-law the following 
morning, the message reaches counsel in the form of ‘‘ Our 
client’s got the jitters again.”” At last, just as Snatcherley 
was about to sell to a hallucination near the fire extinguisher, 
and was giving Mrs. Stokes this last, this very last opportunity 
of acquiring such a splendid farm so cheaply, he must have 
realised that Highfield was scrambling Mrs. Stokes’s messages, 
and Lot 3 was withdrawn. 

Lots 4, 5 and 6 were similarly withdrawn and, in quite a 
buoyant mood, I left the town hall with my cluster of clients 
virtually intact. 

There is little left to tell. In vain did Snatcherley look 
pointedly into his railway time-table saying that our offers 
were preposterous, and he must leave in ten minutes. In vain 
did Bull actually fill in the contract, and offer his own fountain 
pen for Nokes, Stokes, Styles, Brown and Thompson to sign ; 
in vain did he magnificently tear up the contract, sixpenny 
stamp and all, when Nokes, Stokes, Styles, Brown and 
Thompson woodenly refused to sign anything. Suffice it to 
say that Snatcherley waited for a later train, after fresh 
contracts had been signed and deposits paid for purchases 
at what, all things considered, were quite reasonable prices. 

What of Mrs. Stokes, you may ask. While the negotiations 
were proceeding Highfield was treating her to afternoon tea 
in the café round the corner, where she confessed that she 
wouldn’t have come to the auction at all if it hadn't been 
for that nice Mr. Bull, who had told her it would be the 
experience of a lifetime. “ HIGHFIELD.” 


CORRESPONDENCE 


[The views expressed by our correspondents are not necessarily those of “ The Solicitors’ Journal” ] 


Legal Aid and Television 

Sir,—In your issue of 9th November, you state that inquiries 
as to whether applicants have television sets or any other luxury 
would not be tolerated in a free country. Why not? Legal aid 
is not forced upon anyone. 

If a man wishes to avail himself of the charity of his fellow 
taxpayers and of the legal profession in particular, why should 
he not be compelled to disclose his ownership of luxuries in order 
to discover whether or not he is one of the new paupers and, if so, 
to what extent he himself should mitigate the public loss ? 

FARREN WHITE. 

London, W.11. 


The Cheques Act, 1957 


Sir,—In his letter to you (ante, p. 898), Mr. McLaughlin 
accused neither the Cheques Act, 1957, nor the Bills of Exchange 
Act, 1882, of defining negligence, but he suggested that I had 
done so. This suggestion is not well founded: all I said in that 
respect was that the Legislature seemed content with the inter- 
pretation put by the courts upon the term ‘“‘ negligence.” 
Nevertheless, ‘‘ negligence ’’ in this context is a purely statutory 
creation imposing, as it does, a duty in favour of the true owner, 
a stranger: ‘‘ the assumption of this duty and liability to a 
stranger must be regarded as part of the price paid by bankers 
for protection under s. 82” (Paget, Law of Banking, 5th ed., 
p. 295; Bissell & Co. v. Fox Brothers & Co. (1885), 53 L.T. 193 
(C.A.), and Denman, J.).. Mr. McLaughlin also says that the 


burden of collecting crossed cheques was imposed by the Drafts 
on Bankers Act, 1858, and by the Crossed Cheques Act, 1876. 
It is not easy to see the meaning of this assertion as, in fact, 
bankers had voluntarily collected crossed cheques long before 
1858, and it was by the Crossed Cheques Act, 1856, that it was 
enacted that the crossing should have the force of a direction 
to the bankers upon whom the cheque is drawn that it is to be 
paid only to or through some other banker. All the Act of 1858 
does is to ‘“‘ enact this more at large with provisions against 
obliteration of the crossing ”’ (Cairns, L.C., delivering the judgment 
of the Court of Appeal (Cairns, L.C., Coleridge, L.C.J. 
Bramwell, B., and Brett, J.), in Smith v. The Union Bank of 
London (1875), 1 Q.B.D. 31). 

It is true that the first statutory protection of collecting 
bankers against the tort of conversion was that provided by s. 12 
of the Crossed Cheques Act, 1876, and that this may have been 
regarded, as Mr. McLaughlin claims, as correlative to the intro- 
duction by that Act of the crossing ‘‘ not negotiable.’’ However 
that may have been, I think it is fair to say that in more recent 
times the distinction between crossed and uncrossed cheques 
for the purposes of s. 82 of the Bills of Exchange Act, 1882, has 
been archaic, arbitrary, and anomalous. Before the 1957 Act, 
a banker, to obtain protection, could ask his agent (or customer) 
to cross cheques before he received them, but he could not protect 
himself by crossing them himself ; nothing could be more clearly 
anomalous. This particular anomaly the 1957 Act removes. 

The Director of Studies of the Metropolitan College of Law 
also takes me to task for not stating what I want. ‘This, however, 
was outside the scope of my original letter, whose purpose was 
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the limited one of pointing out, first, something which I thought 
to be misleading in H.N. B.’s otherwise helpful article and, 
secondly, the interesting fact that the Legislature seems content 
with the courts’ interpretation of ‘ negligence ’’ in s. 82 and has, 
therefore, extended and perpetuated the weakness of that section. 
Whether or not I thought it a good or a bad thing that that 
section should afford but weak protection, I deliberately forbore 
mentioning, there being well known and divergent opinions on 
the matter, and mine being of no particular value. However, 
and only because Mr. McLaughlin specifically asks, I will state 
that I regard the protection afforded to the collecting banker 
by s. 4 of the 1957 Act as too little. What principally determines 
my view is (i) the extremely demanding nature of negligence 
as now interpretated (Nu-Stilo Footwear v. Lloyds Bank, The 
Times, 19th June, 1956), (ii) the inadmissibility of any argument 
based upon any lack of care taken by the true owner, i.e., 
contributory negligence, (iii) similarly the inadmissibility of the 
doctrine of estoppel and (iv) the banker has in the ordinary course 
of business no option but to accept cheques. I moreover regard 


TALKING 
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it as against the public good that the only prudent course for 
bankers is to refuse to accept, without a searching inquiry, 
cheques payable to companies for accounts other than those 
of the payees. 

BriAN Rupp. 
Washington, Co. Durham. 


Local Council Search Inquiries : Con. 29a 


Sir,—Form Con. 29a omits the question as to rateable and 
gross value and actual rates, and up to what date paid. This 
information is so often required by solicitors acting for a purchaser 
or mortgagee. 

Should not any new printed forms of 29a include such questions ? 
No further fees should be payable as this information is readily 
given on a call on the local authority. 

A. E. HAMLIN. 
Sheringham. 
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THE HOMES OF ENGLAND, after Felicia Hemans 


The stately homes of England, 
How beautiful they stand ! 
Amidst their tall ancestral trees, 
O’er all the pleasant land. 
The prams across their greensward bound 
In quest of Wall's ice-cream, 
And florins jingle to the sound 
Of ducal enthymeme. 
The merry homes of England ! 
Around their hearths by night 
What gladsome looks on felly bent 
In dim or ruddy light : 
The crooner’s voice flows forth in song, 
Of teddy-types one’s told, 
And lest the programme prove too long 
Commercial space is sold. 
The blessed homes of England ! 
How softly on their bowers 
Is laid the blissful quietness 
That breathes from Sabbath hours ! 


RATING OF 


Mr. Henry Brooke, Minister of Housing and Local Government, 
has appointed a committee to prepare a new list of all the types 
of plant and machinery which are rateable. The chairman is 
Sir Edward H. Ritson, K.B.E., C.B., until recently deputy 
chairman of the Board of Inland Revenue. 

The terms of reference of the committee are : 

“To prepare in accordance with subs. (6) of s. 24 of the 
Rating and Valuation Act, 1925, a revised statement setting 
out in detail all the machinery and plant which appears to the 
committee to fall within any of the classes specified in 
Sched. III to that Act. 

it will be open to the committee to review the interpretation 
of Sched. Ill and the existing Plant and Machinery Order 
as it has developed in practice since the Schedule was enacted, 
and to recommend any changes in the interpretation thereof 
for the purpose of preparing the revised statement. 

It will also be open to the Committee to draw attention to 
any desirable amendments of Sched. III to permit of 


greater clarity and precision in the drafting of the revised 
statement, always provided that such amendments do not 
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The whining jet-planes upward climb 
Above those silent dawns ; 

Few other sounds till breakfast-time 
Brings screeching brakes, and horns. 


The cottage homes of England ! 
3y thousands, it is plain 

They’ve recently been decontrolled : 
What price control again ? 

Down concrete roads there shyly peep 
Those housing units’ eaves, 

Whilst overhead the blurping bleep 
Its devious circuit weaves. 

The free, fair homes of England ! 
Long, long in hut and hall 

May hearts of native proof be rear’d 
On all being free for all. 

And green for ever be the creed 
That every child may wait, 

From womb to tomb, in every need, 
Upon the Welfare State. 


’ 


** Escrow.’ 


AND MACHINERY 


involve a material change in the general concept of the rating 
of plant and machinery as now laid down in the Schedule. 

In either case the Committee should indicate what differences 
in the revised statement would result from any change of 
interpretation, or amendments to Sched. ILI, as the case 
may be.” 


OF COMMERCIAL DEBTS BY 
COLOMBIA 


Agreement has now been reached on the settlement of the 
commercial debts owed to United Kingdom creditors by 
Colombia, on the lines of the offer which was announced last 
month. An initial payment of 20 per cent. of the amount 
outstanding has been paid by the Colombian Banco de la 
Republica to the Bank of London and South America which is 
acting as its London agent for the purposes of the settlement. 
The Bank of London and South America will be getting in touch 
with creditors with regard to the details of individual settlements 
as soon as possible. 


SETTLEMENT 
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Cartoons for Christmas .. . 


A new series of Legal cartoons in the ‘Spy’ tradition by 


DAVID LANGDON 


In this series— 


The Lord Chief Justice The Master of the Rolls Sir Walter Monckton 

The Lord Merriman Mr. Justice Stable Professor A. L. Goodhart 

Mr. Justice Harman Sir Andrew Clark, Q.C. The Lord Justice Clerk 

The Earl Jowitt Mr. Speaker Morrison Lord Justice Morris 

Lord Justice Birkett Mr. Justice Vaisey Mr. Justice Devlin 

The Lord Justice General of The Lord High Chancellor The Lord Denning 
Scotland 


KERR ERE 


18s. each (including 5s. 8d. P.T.) Framing by arrangement at 30s. per Frame 


or what about 
R. E. MEGARRY’S 


enna ELLANY-AT-LAW a diversion for lawyers and others 


. an anthology to end all anthologies, which for scope, completeness and arrangement 
is unlikely ever to be surpassed.”"—The Law Times 

. an index which is itself an essay in incongruous humour.”—Justice of the Peace 
‘An incredible capacity for research is here turned to combing the centuries for the best of 
judicial art, and reveals a wealth of wisdom which had lain hidden in the law reports. Having 
enlivened even the Rent Acts in his standard work, Mr. Megarry is to be congratulated in 
choosing more rewarding material for his talents, and providing ideal vacation reading for 
lovers of the law.”—The. Times Literary Supplement. 26s. 6d. post paid 


and don’t forget 


A. LAURENCE POLAK’S three little books 
MORE LEGAL FICTIONS $4 Series of cases from Shakespeare. 


Illustrated by Diana Pullinger. 7s. post paid. 


FINAL LEGAL FICTIONS 4 Series of cases from Folk-Lore and Opera. 
Illustrated by Diana Pullinger. 7s. post pial 


SECOND THOUGHTS ON LIFE, LAW AND LETTERS 
Illustrated by Leslie Starke. 7s. post paid. 


or something to put them on... 


LUNDIA LIBRARY SHELVING and BOOKCASES 


Of Swedish design, LUNDIJA Library Shelving is handsome in appearance and lends dignity to your 
office. The Bookcases are also ideally suited to your home—and at a reasonable cost. Simple to instal, 
it can be added to at any time. Send for full particulars, or come and see the Shelving in use in 
our Chancery Lane Showroom. 
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SWEET & MAXWELL - STEVENS & SONS 2 & 3 Chancery Lane, W.C.2 


Please mention ‘‘ THE Soricirors’ JOURNAL ”’ when replying to Advertisements 
ying 








972 {Vol. 101 


NOTES 


‘The Solicitors’ Journal”’ 
Saturday, December 21, 1957 


OF CASES 


The Notes of Cases in this issue are 


published by arrangement with the 


Council of Law Reporting, and full reports will be found in the Weekly Law Reports. 
Where possible the appropriate page reference is given at the end of the note. 


Judicial Committee of the Privy Council 


CONFLICTING TRADITIONAL EVIDENCE: TEST 
APPLICABLE 
Adjeibi Kojo II v. Bonsie 
Lord Reid, Lord Denning, the Rt. Hon. L. M. D. de Silva 
2nd December, 1957 

Appeal from the West African Court of Appeal. 

This appeal concerned the title to a piece of land at Bonkwaso 
in the Kumasi district of Ashanti. Traditional evidence was 
given by each side in support of its claim that the land in dispute 
had been awarded to his ancestor by virtue of the part played 
by him in the Abrimoro war, and the main issue in the case was, 
who was right about the history of the matter? The lower 
native court, the “B’”’ court, before whom the matter first 
came, gave judgment for the defendants, the present respon- 
dents. On appeal by the plaintiff to the native “A” court 
the appeal was allowed. An appeal by the defendants to the 
Supreme Court (Land Court) from the decision of the ‘ A” court 
was allowed, and the judgment of the Supreme Court was affirmed 
by the West African Court of Appeal. The plaintiff now appealed. 

LORD DENNING, giving the judgment, said that their lordships 
noticed that the judges in the appeal courts, who were in favour 
of upholding the decision of the ‘B” court, did so on two 
grounds: first, that it was a decision of fact depending on the 
demeanour of the witnesses and almost inviolable on that account ; 
second, that on a review of the evidence it was the correct 
decision. The first ground was not a correct approach in this 
case. Where there was a conflict of traditional history, which 
had been handed down by word of mouth, one side or the other 
must be mistaken, yet both might be honest in their belief. 
In such a case the demeanour of witnesses was little guide to the 
truth. The best way was to test the traditional history by 
reference to the facts in recent years as established by evidence 
and by seeing which of the two competing histories was the more 
probable. When, as here, the native courts differed, the Supreme 
Court must review the evidence and draw its own inferences ; 
it should not start with the presumption that the lower native 
““B”’ court was correct because it saw and heard the witnesses, 
but should rather give weight to the views of the native appeal 
court “‘ A.” In the end, however, it must reach its own con- 
clusion on inferences of fact. On the second ground, their 
lordships had themselves reviewed the evidence, and thought 
that the decision of the native court “‘ B’’ was correct. Appeal 
dismissed. 

APPEARANCES: Joseph Dean (A. L. Bryden & Williams) ; 
the respondents did not appear and were not represented. 

{Reported by Cuarves CLayton, Esq., Barrister-at-Law] [1 W.L.R. 1223 


House of Lords 


CONFLICT OF LAWS: DOCTRINE OF UNIVERSAL 
SUCCESSION: FOREIGN LAW SUBSTITUTING NEW 
COMPANY FOR OLD COMPANY HAVING ENGLISH 
DEBTS 
National Bank of Greece and Athens S.A. v. Metliss 


Viscount Simonds, Lord Morton of Henryton, Lord Tucker, Lord 
Keith of Avonholm and Lord Somervell of Harrow 
25th November, 1957 

Appeal from the Court of Appeal ((1957| 2 QO.B. 33; ante, 
p. 301). 

In 1927 a Greek bank issued sterling mortgage bonds, repayable 
as to principal in 1957 with interest thereon meanwhile. A term 
of the bonds provided that questions arising should be settled in 
accordance with English law. The bonds were guaranteed as to 
principal and interest unconditionally by another Greek bank. 
In 1941 payment of interest ceased and no further interest was 
paid thereafter. In 1949 the Government of Greece declared a 
moratorium (which continued in force at all material times) on 


all obligations on the bonds, including any right of action. In 

953 by an Act of the Government of Greece and by royal decree 
the guarantor bank and a third Greek bank (hitherto unconnected 
with the bonds) were amalgamated into a new banking company, 
and it was enacted that the new company was the “ universal 
successor’ to the rights and obligations of the amalgamated 
companies. In 1955 an offer was made by the original debtor 
bank to English bondholders, to be guaranteed by the new 
company. The plaintiff, the holder of bearer bonds, did not 
accept that offer, but brought an action in the High Court against 
the new company, claiming interest from 1941 to 1955 inclusive, 
on the ground that the entire assets and liabilities of the guarantor 
bank, including its liability under the guarantee, had been 
assigned and transferred tothe newcompany. Sellers, J., awarded 
the plaintiff six years’ interest. The new company appealed, 
conceding on appeal that the proper law of the bonds was English 
law. The Court of Appeal having affirmed his decision, the bank 
appealed to the House of Lords. 

VISCOUNT SIMONDs said that he knew of no case in which in the 
English courts a plaintiff had, without a plea of novation or 
statutory assignment, recovered a surn due under a contract from 
one who was not a party to that contract. A further question 
was whether, if the appellants could be sued, they could claim 
the benefit of a moratorium decreed by Greek law, which would 
avail them if they were sued in Greece. It was not alleged that 
there was a novation of the original contract between the 
respondent and the appellants. The respondent rested his claim 
on Greek law and nothing else. To the respondent’s claim the 
appellants objected that they were not parties to the original 
bonds and therefore were not liable in respect of them, that the 
proper law of the bonds was English law and no foreign decree 
could operate to modify the terms thereof or to substitute one 
company for another and that English law did not recognise a 
succession imposed by a foreign law to an obligation arising under 
a contract governed by English law. If the appellants were 
right the situation would be strange. Here was a company 
recognised by our courts because it was incorporated by the law 
ofitsdomicile. | That company if sued in Greece would admittedly 
be liable on the bonds, subject to the benefit of the moratorium. 
In this country it assumed unchallenged possession of the assets 
of the dissolved company. It would be strange if it then 
disclaimed a liability to which the dissolved company was 
undoubtedly subject. An English court should not readily give 
effect to such a pretension. It was a commonplace feature of 
commerce and industry in the modern State that such amalgama- 
tions as this should take place and it had become a matter of 
comity to recognise them except in so far as they conflicted with 
the positive law of the country where it was sought to give effect 
to them. If a corporation existed only to assumé the assets, 
liabilities and powers of another company, there was no sense in 
recognising its existence if one did not also recognise the purposes 
of its existence and give effect to them. If, for reasons of comity, 
we recognised the new company as a juristic entity, neither the 
Greek company, the creator, nor the new company, its creature, 
could complain that we clothed it with all the attributes with 
which it had been invested. This opinion was based on the 
principle of rational justice. The second question was whether 
the appellants could claim the benefit of the moratorium imposed 
by successive Greek laws. It was conceded by the respondent 
that, if he sued in Greece, the moratorium would be an effective 
defence to his action. It was conceded by the appellants that 
if sued here the old company could not have relied on the 
moratorium. Clearly the obligations in English law, the proper 
law of the contract, could not be affected by a Greek law which 
purported to vary itsterms. Whether the law ofa foreign country 
imposed a moratorium or a period of limitation, it could not avail 
a defendant sued in this country. The appeal should be 
dismissed. 

The other noble and learned lords agreed in dismissing the 
appeal. Appeal dismissed. 

APPEARANCES: Roche, O.C., and N. H. Lever (Stibbard, 
Gibson & Co.); Foster, O.C., and Littman (Hardman, Phillips 
and Mann). 


{Reported by F. Cowrrr, Lsy., Barrister-at-Law] [3 W.L.R. 1056 
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Court of Appeal 


RATING: RELIEF: ‘“ SOCIAL WELFARE ” : 
THEOSOPHICAL SOCIETY 
Berry v. St. Marylebone Borough Council 
Lord Evershed, M.R., Romer and Ormerod, L.J J. 
26th November, 1957 
— from Wynn Parry, J. ({1957] 1 W.L.R. 495; 101 Sor. J. 
). 


The plaintiff, on behalf of the Theosophical Society in England, 
asked whether or not that society was, under s. 8 (1) (a) of the 
Rating and Valuation (Miscellaneous Provisions) Act, 1955, an 
organisation ‘ . which is not established or conducted for 
profit and whose main objects are charitable or otherwise con- 
cerned with the advancement of religion, education or social 
welfare,” and as such was an “ organisation”’ entitled to a 
measure of relief from rates. According to its rules the main 
objects of the society were: ‘‘(1) To form a nucleus of the 
Universal Brotherhood of Humanity without distinction of 
race, creed, sex, caste or colour. (2) To encourage religion, 
philosophy and science. (3) To investigate unexplained laws 
of nature and the powers latent in man.” Wynn Parry, J., held 
that the society was not an organisation within s. 8 (1) (a) of the 
Act of 1955. The society appealed. 

Romer, L.J., delivering the reserved judgment of the court, 
said that the decision of the House of Lords in Macaulay v. 
O’ Donnell [1943] Ch. 435n with regard to the first object of the 
society precluded it from contending that it was ‘‘ an organisation 

whose main objects are charitable’’; nor did counsel 
for the society so contend. Accordingly, the society had to 
rely upon other grounds in order to bring itself within s. 8 of the 
Act, and the way in which it sought to do so was by contending 
that its first main object was either concerned with the advance- 
ment of religion, or of education, or of social welfare, or was 
concerned with the advancement of all three. In order to succeed 
on any part of this argument it was necessary, in their judgment, 
for the society to establish that (subject only to the principle 
de minimis) its main objects were exclusively concerned with the 
advancement of these three matters or with one or more of them ; 
for, although an organisation’s subsidiary objects might be 
concerned with something else, s. 8 did not apply, in their opinion, 
unless it be shown that its main objects were exclusively concerned 
with one or other of the specified purposes, or with all of them, 
as the case might be. On the other hand, the organisation 
need not prove that its objects, when carried into effect, did 
in fact advance religion, etc., for it was sufficient to show that 
being directed to that end, they might have that result (In re 
Price [1943] Ch. 422, following Thornton v. Howe (1862), 31 Beav. 
14). Further, it was to be observed that where an organisation 
had a written constitution, it was to that alone that the court 
should normally resort to ascertain its objects for the purpose 
of s. 8 and evidence could not be received of what its activities 
had been in fact, either to construe the language by which its 
objects were described or to limit the proper construction of the 
language by reference to the activities. After an examination 
of the society’s objects the conclusion at which they (their 
lordships) had arrived was that at least one of the main objects 
of the society was neither charitable nor otherwise concerned 
with the advancement of religion, education or social welfare, 
for it was concerned also with many other matters as well. 
From this it followed that the society did not bring itself within 
s. 8 of the Act and that the society’s appeal must, therefore, 
be dismissed. Appeal dismissed. 

APPEARANCES: G. G. Honeyman, Q.C., and Dick Taverne 
(Gibson & Weldon, for Berry & Berry, Tunbridge Wells) ; Geoffrey 
Cross, Q.C., and John L. Arnold (Sharpe, Pritchard & Co.). 

{Reported by J. A. Grirrirus, Esq., Barrister-at-Law] [3 W.L.R. 1029 


RATING: RELIEF: ADVANCEMENT OF SOCIAL 
WELFARE: NURSING COUNCIL 


General Nursing Council for England and Wales v. 
St. Marylebone Borough Council 


Lord Evershed, M.R., Romer and Ormerod, L.JJ. 
26th November, 1957 
Appeal from Danckwerts, J. 


The General Nursing Council for England and Wales was required 
by the Nurses Act, 1957, to maintain a register of nurses 
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established in pursuance of the Nurses Registration Act, 1919. The 
council took out a summons against the St. Marylebone Borough 
Council (hereinafter called the rating authority) to determine 
whether on the true construction of s. 8 (1) (a) of the Rating 
and Valuation (Miscellaneous Provisions) Act, 1955, they formed 
an organisation within the scope of that subsection (being 
an organisation not conducted for profit and ‘‘ whose objects 
are charitable or are otherwise concerned with the advancement 
of religion, education or social welfare ’’), and were, therefore, 
entitled to the rating relief afforded by subs. (2) in respect of 
a hereditament at Nos. 23 to 25 Portland Place, occupied by the 
council for the purposes of its statutory functions under the 
Nurses Act, 1957. Danckwerts, J., declared that the organisation, 
having been established to ensure that the general public should 
receive the services of competent nurses, was for the benefit of 
the public and, therefore, for a purpose of social welfare, within 
the meaning of s. 8 (1) (a) of the Act. The rating authority 
appealed. 

Lorp EvERSHED, M.R., read the judgment of the court. His 
lordship said that, having regard to General Nursing Council for 
Scotland v. Inland Revenue Commissioners (1929), 14 Tax Cas. 
645, which followed General Medical Council v. Inland Revenue 
Commissioners (1928), 44 T.L.R. 439, it could not be said that 
the benefit to the nursing profession, in the way of enhanced 
status and prestige which the legislation regulating the council 
was designed to confer, could be regarded as merely ancillary 
to the benefit intended to be provided for the public when sick. 
The two achievements were inseparable and the question was 
whether those main objects were ‘‘ concerned with the advance- 
ment of social welfare ’’ in the sense of being ‘directed to’’ that 
end. Having regard to the General Medical Council’s case, 
supra, and to National Deposit Friendly Society Trustees v. 
Skegness Urban District Council [1957] 3 W.L.R. 550, ‘ social 
welfare”’ should not be construed as synonymous with “benefit to 
the public.’”’ Some part of the work of nurses was unquestionably 
social welfare work but not necessarily all of it. In Inland 
Revenue Commissioners v. Baddeley [1955] A.C. 572, the House 
of Lords gave a very wide meaning to the expression “ social 
well-being ”’ and in the National Deposit case the court concluded 
that welfare and well-being prima facie meant the same. But 
in the context of s. 8, which had the effect of transferring the 
burden of rates from the exempted organisations to the general 
public, and having regard to the preceding words “ advancement 

. of education,’’ the expression was to be construed in a 
limited sense and did not embrace everything done for the 
benefit of the public. The court would not attempt to define 
the expression ‘‘ social welfare,’’ but in this context it involved 
at any rate the conception of what used to be called ‘“ good 
works,” the notion of things that, as a matter of social 
obligation, ought to be done for the benefit of those in the 
community whose living conditions in the relevant sense were 
inadequate. The Nursing Council was not within the scope of 
the section. Appeal allowed. * 

APPEARANCES: Geoffrey Cross, Q.C., and J. L. Arnold (Sharpe, 
Pritchard & Co.); G. D. Squibb, Q.C., and W. L. Roots (Pontifex, 
Pitt & Co.). 

{Reported by Miss E. DANGERFIELD, Barrister-at-Law] [3 W.L.R. 1039 


RATING: RELIEF: ‘‘ ADVANCEMENT OF SOCIAL 
WELFARE ”: DERBYSHIRE MINERS’ HOLIDAY CAMP 


Derbyshire Miners’ Welfare Committee v. Skegness 
Urban District Council 
Lord Evershed, M.R., Romer and Ormerod, L.J J. 
26th November, 1957 

Appeal from Divisional Court. 

The trustees of the Derbyshire Miners’ Welfare Convalescent 
Home and Holiday Centre occupied a holiday camp and premises 
at Skegness on trust to “ permit the . . . premises to be used 
for the purpose of a holiday centre and a recreation or pleasure 
ground for the benefit of workers in or about coal mines employed 
by collieries in the Derbyshire District (including the dependants 
and invitees of the said workers).’’ The premises consisted, 
inter alia, of chalets; a kitchen and dining-hall; a theatre and 
children’s theatre; bars, lounges, tea bars and a billiards room; 
a bowling-green, skating-rink and gardens; a dormitory for 
young children; and other ancillary buildings. The only persons 
attending the holiday camp were workers in or about coal mines 
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in the district of Derbyshire (excluding South Derbyshire), 
their wives, children and invitees to whom holidays were provided 
at cost price, the appellants seeking to make neither a profit 
nor a loss on their operations. The funds for the establishment 
of the camp had been provided out of statutory compulsory 
contributions levied on the coal industry under Acts of Parliament 
and grants for capital expenditure were made by the Social 
Welfare Organisation set up under the Miners’ Welfare Act, 
1952. The committee claimed to be entitled to the benefit of 
the rating relief provided by s. 8 (2) of the Rating and Valuation 
(Miscellaneous Provisions) Act, 1955, on the ground that they 
were an organisation not established or conducted for profit 
and whose main objects were charitable or ‘‘ otherwise concerned 
with the advancement of. . . social welfare ’’ within the meaning 
of s. 8 (1) (a). Quarter sessions decided against the committee, 
but on appeal the divisional court reversed that decision and 
decided that the main objects of the committee were concerned 
with the advancement of social welfare within the meaning of 
s. 8 (1) (a), and that they were, accordingly, entitled to the relief 
claimed. The rating authority appealed. 

OrMEROD, L.J., reading the judgment of the court, said that 
National Deposit Friendly Society Trustees v. Skegness Urban 
District Council [1957) 3 W.L.R. 550, on which the rating authority 
relied, was distinguishable. The camp was not provided as a 
matter of business, and when considering whether the provision 
of the cam (admittedly the main object of the non-profit-making 
scheme) was concerned with the ‘advancement of social 
welfare ’’ within the meaning of s. 8 (1) (a), it was not material 
to inquire whether the cost of setting it up was provided 
voluntarily or under statutory or other compulsion. It could 
hardly be denied that a holiday camp of that type tended to 
promote the happiness and general well-being of those entitled 
to make use of it, and without attempting a precise definition 
of “ social welfare ’’ the object of the camp was concerned with 
the advancement of it. The mere existence of the camp 
improved the lot of those entitled to take advantage of it and so 
advanced their welfare. The rating authority had submitted 
that, even if the object of the scheme was within the scope of 
the exemption, the class of beneficiaries was too narrow, and 
they had relied on Oppenheim v. Tobacco Securities Trust 
{1951} A.C. 297. The question there was whether the trust 
was charitable and the issue in the present case was expressly 
left open. Each case had to be decided on its own facts, and, 
applying common-sense standards, the class was sufficiently wide 
to fulfil the implication of the word “ social’ as used in the 
section. Accordingly, the committee were entitled to the relief 
claimed. Appeal dismissed. 

APPEARANCES : Sir Arthur Comyns Carr, Q.C., C. E. Scholefield 
and J.D. James (Wrentmore & Son, for Ivor M. Cule, Clerk to the 
Skegness Urban District Council); Geoffrey Cross, Q.C., and 
J. M. Milne (Lawrence C. Jenkins, Arnold, near Nottingham). 
[3 W.L.R. 1048 


” 


[Reported by Miss E. DANGERFiELD, Barrister-at-Law]} 


Chancery Division 


COMPANY: ACTION BY MINORITY SHAREHOLDERS 
AGAINST COMPANY: ALLEGATIONS TO BE 
PLEADED 
Birch v. Sullivan and Another 
Harman, J. 27th November, 1957 

Procedure summons. 

The defendants, Michael Sullivan, Ltd., and Michacl Sullivan, 
on this procedure summons, asked that the statement of claim be 
struck out under R.S.C., Ord. 25, r. 4, or alternatively, under 
the inherent jurisdiction of court, on the grounds, inter alia, 
that (a) the plaintiff, Albert Ralph Edward Birch, was adjudicated 
bankrupt on 5th January, 1956, and no order having been made 
since for his discharge, he had no right or title to sue and his 
statement of claim disclosed no reasonable cause of action against 
the defendants or either of them, and was frivolous and vexatious ; 
(b) the plaintiff’s statement of claim disclosed no cause of action, 
in that in respect of the matters complained of therein the defen- 
dant company alone would have had any right or title to sue the 
defendant Sullivan. 

HARMAN, J., said that the plaintiff was an undischarged bank- 
rupt, and had been one when the writ was issued and the statement 
of claim was delivered. The allegation was that any rights of 
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the plaintiff to bring an action devolved on the trustee, and that 
the plaintiff was not therefore a competent plaintiff. When 
the writ was issued the plaintiff was still a registered holder of 
shares in the defendant company ; since then the trustee in 
bankruptcy had had himself put on the register, and it was 
now admitted that if anybody could maintain this action the 
trustee in bankruptcy alone could do so. He need not, as things 
now stood, consider further whether when the writ was issued 
the plaintiff was entitled to sue. He was not entitled to sue 
so far as a direct claim in his own favour was concerned, but he 
(his lordship) was not satisfied that so long as the plaintiff remained 
registered he could not maintain such an action even if he was a 
bankrupt. Apart from that, it was said that the statement of 
claim was demurrable because it did not contain the necessary 
allegations. The nature of the case was that the individual 
defendant, in fraud of the rights of the defendant company, 
either terminated or did not renew a very advantageous contract 
which the defendant company had to manage or arrange for the 
services of a music-hall actress. It was said that, by reason of 
his position and because he held or controlled half the shares 
of that company, he was in a position to prevent the company 
taking any action against him. If that were true, an action 
might lie at the suit of a minority or a frustrated shareholder 
suing on behalf of himself and all other members of the company 
other than the individual defendant himself. But the statement 
of claim did not make any allegation necessary to found such an 
action. It would be necessary to allege, as well as thereafter to 
prove, that the plaintiff could not, by reason of the first defen- 
dant’s opposition, obtain the name of the company to issue 
proceedings. He proposed, therefore, to stay the action so long 
as the plaintiff alone remained the plaintiff, with liberty to apply 
to dismiss it if the trustee in bankruptcy did not cause himself 
to be put on record as plaintiff within three months; and to 
strike out the statement of claim without prejudice to the 
right of the new plaintiff when added to deliver a fresh state- 
ment of claim within twenty-one days of becoming plaintiff. 
Order accordingly. 
\PPEARANCES : Robert Bovd (Arnold & Co.); Morris Finer 
(Henry E. Goodrich). 
[Reported by Mrs. Irene G. R. Moses, Barrister-at-Law] [1 W.L.R. 1247 


MEMORIAL FUND: DISPOSITION 
OF SURPLUS FUNDS 


In re Gillingham Bus Disaster Fund; Bowman ». 
Official Solicitor 


27th November, 1957 


CHARITY : 


Harman, J. 

Adjourned summons. 

On 13th December, 1951, following a road accident in which a 
number of Royal Marine cadets were killed and injured, the 
plaintiffs, the then mayors of the surrounding towns, wrote a 
letter to a daily newspaper, which was published in the following 
terms : the mayors . have decided to promote a Royal 
Marine Cadet Corps Memorial Fund to be devoted, among other 
things, to defrayings the funeral expenses, caring for the boys 
who may be disabled, and then to such worthy cause or causes 
in memory of the boys who lost their lives, as the mayors may 
determine.’ In response to the appeal the public contributed 
nearly £9,000, partly in large sums from known persons but 
mainly anonymously as a result of street collections, football 
matches, whist drives and so forth. The plaintiffs, as trustees, 
having spent some £2,368 in defraying funeral expenses and caring 
for the disabled, now sought to determine whether the 
surplus was applicable cy-prés for charitable purposes, or was 
repayable to the donors on a resulting trust or went to the Crown 
as bona vacantia. It was admitted that the trust failed for 
uncertainty unless the Charitable Trusts (Validation) Act, 1954, 
applied. 

HARMAN, J., said that s. 2 (3) of the Charitable Trusts 
(Validation) Act, 1954, could not be called in aid, as had been 
claimed, for the letter to the newspaper did not create ‘‘ more 
than one interest in the same property.’ In fact, the letter 
created no interest in any property at all. It was merely an 
appeal which had the result of producing property in the hands of 
the three mayors. When they received it they were bound to 
devote it to the memory of the boys, first by the two specified 
non-charitable activities, and then by using the balance for 
worthy objects. The first two purposes and the worthy objects 
could not be described as different interests in the same property. 
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If s. 2 (3) could not be called in aid, it was clear that this letter 
was not an “ imperfect-trust provision ’’ within s. 1 (1), for the 
property, i.e., the subscriptions given in answer to the appeal, 
could not be used exclusively for charitable purposes. It was 
true that the first two non-charitable purposes had, on the 
evidence, been fulfilled, and no object was now left but some other 
worthy object, but the time when the matter had to be decided 
was the time when the trust was set up. If that was right, 
it followed that s. 2 (1) of the Act did not apply, because the 
letter was not “a disposition of property to be held or applied 
for objects declared by an imperfect trust provision.”’ Therefore, 
there could be no scheme or application cy-prés of the fund. The 
next question was whether, as the Treasury Solicitor claimed, 
this surplus should be paid to the Crown as bona vacantia, or 
whether there was a resulting trust in favour of the subscribers, 
who were here represented by the Official Solicitor. The general 
principle must be that where money is held upon trust and the 
trusts declared do not exhaust the fund it will revert to the donor 
or settlor under what is called a resulting trust. In his lordship’s 
judgment the Crown had failed to show that this case should 
not follow the ordinary rule merely because there was a number 
of donors who were unascertainable. There was no reason to 
suppose that the small giver who was anonymous had any wider 
intention than the large giver who could be named. They all 
gave for the one object. If they could be found by inquiry the 
resulting trust could be executed in their favour. If they could 
not the money could not then change its destination and become 
bona vacantia. It would be merely money held on a trust for 
which no beneficiary could be found. Such cases were common 
and where it was known that there were beneficiaries the fact 
that they could not be ascertained did not entitle the Crown to 
come in and claim. The trustees must pay the money into court 
like any other trustee who could not find his beneficiary. 
Therefore, there must be an inquiry for the subscribers to this 
fund. Declarations accordingly. 

APPEARANCES: |. V. Nesbitt (Sharpe, Pritchard & Co., for 
Town Clerk, Gillingham) ; Eric Griffith (Official Solicitor) ; Denys 
Buckley and John Brunyate (Treasury Solicitor). 

(Reported by J. D. Pennincton, Esq., Barrister-at-Law] [3 W.L.R. 1069 


Queen’s Bench Division 


SHIPPING: “ ARRIVED” SHIP: DELAY BY 
EXPORT CONTROL: OBLIGATION TO HAVE 
CARGO AVAILABLE 


Agrimpex Hungarian Trading Company for Agricultural 
Products v. Sociedad Financiera de Brenes Raicos S.A. 


Ashworth, J. 18th November, 1957 

Action. 

By a charterparty dated 27th August, 1954 steamship 
Aello was charged to proceed as ordered by tne charterers to 
receive a cargo of wheat and/or maize and/or rye in bulk ‘ at 
one or two safe loading ports or places in the River Parana . . . 
and the balance of the cargo in the port of Buenos Aires.’’ The 
charterers had contracted to buy a quantity of maize and in 
accordance with their orders the Aello loaded a part cargo at 
Rosario and proceeded to Buenos Aires to load the balance of 
cargo. The vessel reached Buenos Aires Roads on 12th October, 
1954, and anchored, and was compelled to wait there until 
29th October. At all material times in 1954 the sale and export 
of maize from the Argentine was controlled by the Argentine 
Government, but, a large quantity having been sold, supplies 
were coming forward slowly and by August, 1954, vessels awaiting 
delivery at Buenos Aires were being delayed. For some time 
waiting vessels were allowed to wait in one of the basins or 
alongside loading ships, but that led to confusion and delay, 
and on Ist September, 1954, the Grain Board decided that 
ships for which a cargo of maize was not immediately available 
at Buenos Aires should wait in the Roads. Before a vessel could 
proceed further for the purpose of loading, a berthing permit 
known as a “ giro’”’ was required ; application for a giro would 
only be entertained if it was accompanied by a certificate issued 
by the Grain Board that the required cargo was available, and 
the shippers were the proper parties to apply to the Grain Board 
for the certificate. In addition, a vessel was not permitted to 
take on board any cargo unless a police permit, following on 
some form of police inspection, had been issued, but in the case 
of vessels which had already loaded a part cargo at an up-river 
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port the police inspection at Buenos Aires was little more than a 
formality and compliance with this requirement would not 
normally hold up loading operations. When the Aello reached 
Buenos Aires on 12th October there was then no congestion in 
the dock area but she was compelled to wait because no cargo 
was immediately available for her, and the charterers did not 
have the cargo available in time to enable a giro to be issued 
until 29th October. Buenos Aires Roads were within the legal 
fiscal and administrative limits of the port of Buenos Aires. 
The loading of maize could not and did not usually take place 
in the Roads, and the place where vessels due to load grain usually 
lay was in the dock area; had the resolution of 1st September, 
1954, not been passed, such vessels would have continued to 
enter and lie in the dock area until a cargo became available. 
The charterers, contending that the Ael/o was not an arrived 
ship until 29th October, claimed the return of demurrage paid 
by them under protest to the shipowners. The shipowners 
contended that the ship became an arrived ship on 12th October 
and that the demurrage was therefore due, or, alternatively, 
that if she were not an arrived ship on that date, that was due 
to breach by the charterers of the charter, and they counter- 
claimed the amount of their liability to the plaintiffs, less £25 
(representing demurrage for three hours, the time required for 
the vessel to proceed from the Roads to a berth). 

ASHWORTH, J., reading his judgment, said that under such a 
charterparty a ship could not be said to be “an arrived ship,” 
so that demurrage for delay became payable by the charterers, 
at the named port unless she was within the legal, fiscal and 
administrative limits of that port. But she should also be within 
the commercial area of the port in question, and attention in 
argument had been chiefly focused on the decision in Leonis 
Steamship Co., Ltd. v. Rank, Ltd. [1908] 1 K.B. 499. The 
main emphasis in the judgments in that case appeared to his 
lordship to be directed to the crucial distinction between a 
charterparty in which a berth was named, or a charterer was 
expressly given power to designate one, and a charterparty in 
which the destination was a port. In the former case a ship 
was only an arrived ship when she reached the berth named or 
designated ; in the latter case, subject to certain conditions, 
she became an arrived ship when she reached the commercial 
area, irrespective of whether having reached that area she could 
in fact load or discharge at the place where she anchored. His 
lordship was unable to accept the argument for the charterers 
that before a vessel could be regarded as arrived she must be at 
a place within the commercial area of the port where ships could 
and usually did load and discharge. But in a large port the 
commercial area for one type of cargo might not be the same as 
that for another type. In each case the nature of the cargo 
to be loaded or discharged was a relevant factor. It was said 
that if the test was ‘‘ Where do vessels awaiting orders for a 
particular type of cargo usually lie ? ’’ the result was a fluctuating 
commercial area the limits of which depended upon the number 
of waiting vessels. His lordship did not agree*; what fluctuated 
was the extent to which the commercial area was occupied, 
not the commercial area itself. If the commercial area was full 
so that the ship had to await outside, the result was that the ship 
was not an arrived ship. Buenos Aires Roads, therefore, were 
not within the commercial area of the port for vessels due to 
load grain, and the exclusion of such vessels from the dock 
after Ist September, 1954, did not have the effect of extending 
the commercial area to the Roads. Accordingly the Aello was 
not an arrived ship on 12th October, 1954, and the shipowners 
were not entitled to demurrage on the footing that she was. 
So far as the police permit was concerned, its issue was only a 
formality, and the absence of such a permit did not of itself 
constitute a bar to the Aello being considered an arrived ship 
on 12th October; but without a giro, loading was impossible 
and the Aello could not move inwards from the Roads, so that 
the absence of a giro did prevent her from being an arrived ship 
until 29th October. Dealing with the allegations of breach 
of contract, his lordship said that the kernel of the dispute was 
the question: What was the nature of the duty owed by a 
charterer in regard to the availability of cargo before the chartered 
vessel arrived at her charterparty destination ? That question 
might be expressed with regard to the facts of the case as follows : 
if cargo had to be available for loading in order to enable the 
ship to become an arrived ship, was the charterer under an absolute 
duty to have the cargo available or was he merely under a duty 
to take all reasonable steps for that purpose ? That problem 
was not new, but, contrary to expectation, the answers given 
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in the reported cases seemed in some instances to be conflicting. 
His conclusion was that the decision in Avdan Steamship Co., Ltd. 
v.|Andrew Weir & Co. [1905] A.C. 501 compelled him to hold 
that the charterer’s duty in relation to the availability of cargo 
was in its nature absolute, and if by failing to provide cargo 
he prevented a ship from becoming an arrived ship in ordinary 
course—by which was meant upon arrival, when there was room 
available in the berth or area which constituted the charterparty 
destination—he was liable to pay damages. The cause of the 
Aelio not being an arrived ship some three hours after her arrival 
in the Roads (that being the time she would have taken to reach 
the dock) was the plaintiffs’ failure to have a cargo available. 
Further, he held that the Aello arrived in the Roads in ordinary 
course and that there was no further circumstance which excused 
the plaintiffs from performance of their otherwise absolute and 
unqualified obligation. The shipowners’ counter-claim succeeded. 
Judgment for the charterers on the claim, judgment for the 
shipowners on the counter-claim. 


APPEARANCES: Eustace Roskill, Q.C., and John Donaldson 
(Richards, Butler & Co.); A. A. Mocatta, Q.C., and R. A. 
MacCrindle (Holman, Fenwick & Willan). 


{Reported by Miss J. F. Lams, Barrister-at-Law] {1 W.L.R. 1228 


HARBOURING: WHETHER ACTION FOR 
HARBOURING IN ABSENCE OF ENTICEMENT 
WILL LIE AT SUIT OF WIFE 


Winchester v. Fleming 


Devlin, J. 26th November, 1957 
Action. 


The plaintiff's husband went to Nassau as the guest of the 
defendant, living, as he had done for some months before his 
marriage to the plaintiff, in a cottage on the defendant’s estate 
and going to the defendant’s house for meals. After about 
seven months the plaintiff issued a writ against the defendant 
claiming damages for enticement of her husband and for libel ; 
the defendant counter-claimed for damages for libel, and on 
19th July, 1956, that action was settled on terms which provided, 
inter alia, that neither party would “ directly or indirectly 
disturb or interfere ’’ with the other. On 26th July, 1956, the 
plaintiff’s husband filed a petition in the Supreme Court of the 
Bahamas for a decree of nullity of his marriage to the plaintiff, 
which suit was dismissed on the ground of domicile. On 
8th August, 1956, the plaintiff issued the writ in this action 
claiming damages for breach of the contract contained in the 
terms of settlement of 19th July alleging that the defendant 
had persuaded and induced her husband to file the petition for 
nullity, had financed him in the prosecution of the petition and 
had harboured him. The defendant denied the allegations. 
This report is concerned with the question of law arising out of 
the allegation that the defendant had harboured the plaintiff's 
husband. 


DEVLIN, J., reading his judgment, said that the provision by 
the defendant of board and lodging for the plaintiff's husband 
was not an interference under the contract unless apart from the 
contract it was an unlawful invasion of the plaintiff’s legal 
rights. There was no doubt that enticement and harbouring in 
combination constituted a tort, but it had been submitted that 
there was no tort of harbouring simpliciter. The industry of 
counsel had not been able to discover any case later than Philp 
v. Squire (1790), Peake 114, in which harbouring had been 
recognised as a tort. In Gottlieb v. Gleiser, The Times, 5th March, 
1955, Denning, L.J., decided that the rule had never been 
extended so as to enable a husband to sue his mother-in-law for 
enticement and that such an action should not be started now. 
His lordship thought that the tort of harbouring as a separate 
offence and without enticement was one that was known to the 
common law but that it might be that the time had come to 
treat it as “‘repugnant to sensible and modern ideas’”’ (see 
Neville v. London Express Newspapers, Ltd. [1919] A.C. 368, per 
Lord Shaw of Dunfermline at p. 414). Harbouring was considered 
objectionable because it interfered with the economic process by 
which a wife, refused food and shelter elsewhere, would eventually 
be forced to return to the matrimonial home. That was no 
longer an accepted method of effecting a matrimonial reconcilia- 
tion. Ina society that was organised on the basis that everyone 
was in the last resort to be housed and fed by the State, the bottom 
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had dropped out of the action for harbouring. The facts of the 
case, however, did not require his lordship to lay down new law 
and reject the old, for there was no authority for the proposition 
that the action, in the absence of enticement, lay at the suit of 
a wife. Though according to modern ideas wives should have 
the same marital rights as husbands, where the choice lay between 
leaving a decaying form of action in the shape in which it was 
originally constructed and adding on up-to-date extensions, the 
court might refuse to embark on the task of modernisation. In 
his lordship’s judgment, the law was that if harbouring was 
actionable at all, it was not actionable at the suit of the wife. 
He held, therefore, that the defendant did not, by continuing 
to support the plaintiif’s husband, interfere with the plaintiff's 
rights. His lordship then found that the defendant had either 
directly or indirectly financed the plaintiff's husband in the 
prosecution of the petition and held that that amounted to an 
interference within the meaning of the contract. Judgment for 
the plaintiff. 


APPEARANCES: Neville Faulks and Brian Neill (Theodore 
Goddard & Co.); Gilbert Beyfus, Q.C., and Helenus Milmo 
(Gordon, Dadds & Co.). 


[Reported by Miss J. F. Lams, Barrister-at-Law] [3 W.L.R. 1023 


REMOVAL OF TRIAL ON GROUND OF PREJUDICE : 
POWER TO CHANGE VENUE TO FOREIGN COURT 
LIMITED TO NEXT ASSIZES OR SESSIONS 
R. v. Oliver 


Lord Goddard, C.J., Devlin and Pearson, JJ. 


3rd December, 1957 
Motion. 


In November, 1957, on the second day of a trial for murder 
before Salmon, J., at Exeter Assizes, there appeared in three 
national newspapers circulating in Exeter, reports of the previous 
day’s proceedings which, in their account of the opening speech 
of counsel for the Crown, contained prejudicial matters which 
had been given in evidence and reported in the local Press during 
the proceedings before the justices, but which counsel had 
deliberately refrained from opening. ‘The reports were brought 
to the attention of the trial judge who discharged the jury, and, 
after a discussion with counsel for the defence, and acting under 
s. 14 (2) of the Criminal Justice Act, 1925, directed that the 
retrial should take place at Winchester Winter Assizes, due to 
take place in March, 1958, and not at the forthcoming Autumn 
Assize. The Attorney-General applied to the court for an order 
under s. 11 (3) of the Administration of Justice (Miscellaneous 
Provisions) Act, 1938, directing that the retrial should take 
place at the next session of the Central Criminal Court. The 
defendant opposed the application. At the close of the argument 
the court ordered that the case be tried at the next session of 
the Central Criminal Court, but reserved judgment in order to 
put their reasons into writing. 


Lorp GopparD,’ C.J., reading the judgment of the court, 
said that it had been contended that by the Winchester Autumn 
Assize there would not be enough time for any prejudice to die 
down. That was not a ground which appealed to the court ; 
it was almost fanciful to say that jurors in Hampshire would 
have been so interested in a trial for murder at Exeter that if 
they had read the newspaper reports they would remember the 
details so that they could not be trusted to try the case impar- 
tially. The court had power to entertain the application even 
if the order was a matter within the judge’s discretion, but if he 
had jurisdiction they should be reluctant to interfere. For very 
many years statutory provision had been made for ensuring 
prompt trials, and s. 14 (2) of the Criminal Justice Act, 1925, 
gave a new power to the court, which was to commit to some 
other place and which must be limited to next assizes or sessions 
for that other place. As the matter was one of jurisdiction 
consent could not enlarge the power, and, in the court’s opinion, 
if the power of changing venue to a foreign court was exercised, 
the case must be committed to the next assizes or sessions. 
The court would say for future guidance that where removal 
was sought on the ground of prejudice and there was any doubt 
as to a suitable court to which to send the case, it would be a 
convenient course for the court to discharge the jury and order 
a re-trial at the next assizes or sessions for the county or city 
where the indictment had been preferred, leaving it either to 
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the prosecution or the defence to apply to the Divisional Court 
for an order under s.°11 (3) of the Administration of Justice 
(Miscellaneous Provisions) Act, 1938, when it had been ascertained 
at what court the case could conveniently and expeditiously be 
disposed of. Application allowed. 


IN WESTMINSTER 


HOUSE OF LORDS 


PROGRESS OF BILLS 
Read Second Time :— 


Public Works Loans Bill [H.C.] {10th December. 


HOUSE OF COMMONS 


A. PROGRESS OF BILLS 





Read First Time : 
Clyde Lighthouses Order Confirmation Bill [H.C.] 
{11th December. 
To confirm a Provisional Order under the Private Legislation 
Procedure (Scotland) Act, 1936, relating to Clyde Lighthouses. 
Human Rights Bill [H.C.] [10th December. 
To make provision for the establishment of Human Rights 
Commissions in the British non-self-governing colonies and 
protectorates. 


Read Second Time :— 
Land Drainage (Scotland) Bill [H.C.} 
Local Government Bill [H.C.] 
Park Lane Improvement Bill [H.C.} 


(9th December. 
[10th December. 
[10th December. 


Read Third Time:— 


Milford Haven Conservancy Bill [H.C.] [11th December. 
Trustee Savings Banks Bill [H.C.] {11th December. 


B. QUESTIONS 
HiGH Court JUDGES 


The SoLiciToR-GENERAL said that there was no basic shortage 
of High Court judges. Several judges had been ill this term and 
as a result it had been necessary for the Lord Chancellor to 
recommend the appointment of Commissioners of Assize. 

[3rd December. 


LeGAL Arp (MAGISTRATES’ CourRTs) 


The SoricitoR-GENERAL said that the Lord Chancellor had 
requested The Law Society to revise their plans and estimates 
for extending the Legal Aid Scheme to civil proceedings in 
magistrates’ courts. When these proposals were received he 
would consider how best to employ any further funds which 
might become available. [3rd December. 


CONTEMPT OF CouRT (LAW REFORM) 


The SoLiciITOR-GENERAL declined to ask the Lord Chancellor’s 
Law Reform Committee to consider the law relating to contempt 
of court. ; [3rd December. 

ATTACHMENT OF INCOME 

The HomE SECRETARY gave an assurance that hehad no intention 
of introducing legislation to make the attachment of earnings 
available for the recovery of ordinary civil debt or for the 
collection of fines, [6th December. 


LecaL AID AND ADVICE 


The ATTORNEY-GENERAL declined to amend the scales of 
contribution under the Legal Aid and Advice Act, 1949. He 
said that the Advisory Committee had stated in its last Report 
that the financial conditions of legal aid did not in general prevent 
litigants getting the assistance they should. The Committee 
was now considering the Law Society’s Seventh Annual Report 
and its comments should be awaited. 

The ATTORNEY-GENERAL said that the Lord Chancellor had 
requested The Law Society to revise their plans and estimates for 
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APPEARANCES: Sir Reginald Manningham-Buller, Q.C., A.-G., 
E. S. Fay, Q.C., Rodger Winn and Michael Hoare (Director of 
Public Prosecutions) ; Norman Skelhorn, Q.C., and H. E. Park 
(Theodore Goddard & Co., for Crosse & Crosse, Exeter). 


[Reported by Miss J. F. Lams, Barrister-at-Law.] [3 W.L.R. 10785 


AND WHITEHALL 


providing legal advice. When they were received the Lord 
Chancellor would consider how best to employ any further funds 
which might become available. There had been no change of 
view by the Government in relation to the bringing into operation 
of a system of legal advice. [10th December. 


RESTRICTIVE PRACTICES COURT 

The ATTORNEY-GENERAL said that directions to refer agree- 
ments relating to the supply of some sanitary goods were given to 
the Registrar on 3rd September. In two cases the agreements 
had been varied by the omission of all the restrictive clauses and 
it was unlikely that they would be referred to the court in the 
near future; he could not say when any other cases would come 
before the court. No directions had been given about the 
building and sanitary supplies industry as such. A great many 
people were amending their agreements and so avoiding the 
necessity for registration by deleting the objectionable clauses. 
That was a satisfactory step as long as they did not adhere to 
the past practice. Any evidence that they were adhering to their 
past practice despite an alteration in the agreement would be 
welcomed by the Registrar. 


As to the delay in taking these cases before the courts, even 
where an order was made for representation a very large number 
of interests were involved. If justice was to be done, it meant 
that both sides must have proper opportunity for consideration 
and for investigations. The way in which the Registrar’s 
Office was now functioning showed quite clearly that the time 
taken to bring these cases before the court compared very 
favourably with the time normally taken in any big commercial 
case which was somewhat analogous. 

The ATTORNEY-GENERAL said that he had nominated leading 
counsel in three cases to represent the Registrar in proceedings 
before the Restrictive Practices Court. The work of junior 
counsel had in all cases been carried out by standing counsel to 
the Registrar. [10th December. 


STATUTORY INSTRUMENTS 


Abergavenny Rural Water Order, 1957. (S.I. 1957 No. 2096.) 
5d. . 

Beaminster Water Order, 1957. (S.I. 1957 No. 2103.) 5d. 

Connah’s Quay (Water Charges) Order, 1957. (S.[. 1957 
No. 2097.) 4d. 

Dolgelley-Bala—Ruthin-Queensferry—South of Birkenhead 
Trunk Road (Llanfor Diversion) Order, 1957. (S.b. 1957 
No. 2091.) 5d. 

Llandilo—Carmarthen Trunk Road (Castle Hill and Other 
Roads, Carmarthen) Order, 1957. (S.I. 1957 No. 2083.) 5d. 

London-Fishguard Trunk Road (Carmarthen Diversion) 


(Variation) Order, 1957. (S.I. 1957 No. 2081.) 5d. 


London-Fishguard Trunk Road (Morfa Lane, Carmarthen) 
Order, 1957. (S.I. 1957 No. 2082.) 5d. 
National Insurance (Children’s Allowances and Orphans’ 


Pensions) (Transitional) Amendment Regulations, 1957. (S.1. 
1957 No. 2076.) 5d. 

National Insurance (Increase of Benefit and Miscellaneous 
Provisions) Regulations, 1957.  (S.1. 1957 No. 2077.) 1s. 11d. 

National Insurance (Industrial Injuries) (Increase of Benefit and 
Miscellaneous Provisions) Regulations, 1957. (S.1. 1957 
No. 2074.) 7d. 

Non-Contributory Old Age Pensions Amendment Kegulations, 
1957. (S.I. 1957 No. 2075.) 5d. 

Petty Sessional Divisions (Lancashire) Order, 
1957 No. 2102.) 5d. 

Prescelly Water Order, 1957. 


1957. (S.1. 


(S.I. 1957 No. 2098.) 5d. 
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Registered Designs (Extension of Period of Emergency) 
Order, 1957. (S.I. 1957 No. 2061.) 4d. 

Royal Borough of New Windsor Water Order, 1957. 
1957 No. 2101.) 5d. 

Stopping up of Highways (County of Anglesey) (No. 1) Order, 
1957. (S.I. 1957 No. 2099.) 5d. 

Stopping up of Highways (County of Kent) (No. 25) Order, 1957. 
(S.I. 1957 No. 2092.) 5d. 

Stopping up of Highways (County of Leicester) (No. 19) Order, 
1957. (S.I. 1957 No. 2087.) 5d. 

Stopping up of Highways (London) (No. 80) Order, 1957. 
1957 No. 2084.) 5d. 


(S.I. 


(S.I. 


NOTES AND 


Honours and Appointments 


Mr. Ropert A. Wincu, deputy clerk of the East Barnet 
Urban District Council, has been appointed clerk of the council 
in succession to Mr. SypNEy AstIN, who has been appointed 
clerk of the Merton and Morden Urban District Council. 


Miscellaneous 
DEVELOPMENT PLANS 
CORNWALL CouNTy DEVELOPMENT PLAN 
St. Ives Town Map 


The above-mentioned town map, forming part of the county 
development plan, was, on 3rd December, 1957, submitted to 
the Minister of Housing and Local Government for approval. 
The town map relates to land situate within the Borough of 
St. Ives, in the County of Cornwall. Certified copies of the town 
map, as submitted for approval, have been deposited for public 
inspection at: The Office of the County Planning Officer, County 
Hall, Truro; The Town Clerk’s Office, The Guildhall, St. Ives; 
The Western Area Planning Office, Alphington, Alverton, 
Penzance. The copies of the town map so deposited are available 
for inspection, free of charge, by all persons interested, at the 
places mentioned above, during normal office hours. Any 
objection or representation with reference to the town map 
may be sent in writing to the Secretary, Ministry of Housing and 
Local Government, Whitehall, London, S.W.1, _ before 
18th January, 1958, and any such objection or representation 
should state the grounds on which it is made. Persons making 
an objection or representation may register their names and 
addresses with the Clerk of the county council and will then be 
entitled to receive notice of the eventual approval of the town 
map. 


East SUFFOLK CoUNTY DEVELOPMENT PLAN 


On 31st October, 1957, the Minister of Housing and Local 
Government amended the above development plan by the addition 
of details for the Urban District of Stowmarket. A certified copy 
of the plan as amended by the Minister has been deposited at the 
County Hall, Ipswich, and an extract of the plan as amended so 
far as the amendment relates to the Urban District of Stowmarket 
has also been deposited at the offices of the Urban District 
Council, Ipswich Road, Stowmarket. The copy or extract of 
the plan so deposited will be open for inspection free of charge 
by all persons interested between the hours 9.30 a.m. to 12.30 p.m. 
and 2.30 p.m. to 4.30 p.m. on Mondays to Fridays and from 
9.30 a.m. to 12 noon on Saturdays. The amendment became 
operative as from 6th December, 1957, but if any person aggrieved 
by it desires to question the validity thereof or of any provision 
contained therein on the ground that it is not within the powers 
of the Town and Country Planning Act, 1947, or on the ground 
that any requirement of the Act or any regulation made there- 
under has not been complied with in relation to the making of 
the amendment, he may, within six weeks from 6th December, 
1957, make application to the High Court. 
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Stopping up of Highways (County of Middlesex) (No. 14) Order, 

1957. (S.I. 1957 No. 2085.) 5d. 

Stopping up of Highways (County of Stafford) (No. 13) Order, 

1957. (S.I. 1957 No. 2086.) 5d. 

Stopping up of Highways (County of York, West Riding) (No. 25) 

Order, 1957. (S.I. 1957 No. 2088.) 5d. 

Wages Regulation (Toy Manufacturing) Order, 1957. 

1957 No. 2109.) 7d. 

[Any of the above may be obtained from the Government 
Sales Department, The Solicitors’ Law Stationery Society, Ltd., 
21 Red Lion Street, London, W.C.1. Prices stated are inclusive 
of postage. | 


(S.I. 


NEWS 


OBITUARY 


Mr. J. TAYLOR 
Mr. Josiah Taylor, solicitor and clerk to Ormskirk Urban 
District Council, died recently, aged 64. He was previously 
for twelve years assistant solicitor to Nottingham Corporation 
and was admitted in 1919. 


Mr. A. WICKHAM 


Mr. Alfred Wickham, retired town clerk of West Bromwich, 
died recently at Poole, Dorset, aged 85. He was clerk of the peace 
to West Bromwich Quarter Sessions in 1914, public assistance 
officer from 1930 and superintendent registrar from 1932. He 
retired in 1937 and in 1938 was made an honorary Freeman of 
the town. 


SOCIETIES 


At the annual meeting of the West Riding branch of the 
MAGISTRATES’ AssocIATION held at Leeds Town Hall on 
7th December, the following officers were elected :—president : 
Dr. Terry Thomas; chairman: Mr. E. C. Stonehouse; deputy 
chairman: Alderman J. A. Taylor; hon. treasurer: Councillor 
G. Turner; joint secretaries: Mr. T. C. Feakes and Mr. Alan 
Crockatt. 


PRACTICE DIRECTION 


PATENTS 


Action for infringement or proceedings for revocation—A pplication 
to amend specification—Advertisment of intention to apply— 
Reference to pending proceedings. 

, Patents Act, 1949, s. 30 
Order 53 (a), r. 19 (a) 


MoTIONS FOR LEAVE TO AMEND 
In proceedings under s. 30 of the Patents Act, 1949, the 
“‘ suitable advertisement ”’ required by Ord. 53 (a), r. 19 (a) must 
include identification of the pending proceedings in which leave 
to amend is proposed to be applied for. 
Dated 9th December, 1957. 
By direction of Mr. Justice Lloyd-Jacob, 
W. S. JONEs, 
Chief Registrar, 
Chancery Division. 
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